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Agency decision to terminate negotiations 
with small business offeror under solicita- 
tion for architect-engineer services need 
not be referred to Small Business kdminis- 
tration under certificate of competency pro- 
cedures since agency decision is based on 
evaluation of offeror's qualifications 
relative to other offerors as prescribed by 
Brooks Act, 4G U.S.C. SS 541-544, not a 
negative responsibility determination. 

Richard Sanchez Associates protests tne decision by 
the Corps ot Engineers to ternlinate negotiations with the 
firm under two solicitations, request for proposals ( R F P )  
ho. DACA63-84-~-0107, for engineeriny design work for dor- 
mitory renovation at aergstrom Aic Force Base, Texas, ana 
RFP No. bACA63-84-H-0022, unaer whicn the agency woula 
award three indefinite delivery contracts for inulti- 
aiscipline design work at various military installations 
in Texas and Louisiana. Both solicitations were issued 
under the Brooks Act, 40 U.S.C. Sb 541-544 ( 1 9 8 2 ) ,  which 
prescribes procedures for acquiring architect-engineer 
(A-E) services. The protester, a small business, contenas 
that the termination of negotiations witn it constituted a 
negative responsibility determination whicn should have 
been referred to the Small Business Administration (SBA)  
for a certificate of competency (COC)  determination under 
15 U.S.C. S 637(b)(7)(A) (1982). We deny the protests. 

Under the procedures for acquiring A-d services set 
out in 40 U . S . C .  3s 541-S44, the contracting agency first 
must publicly announce its requirements. An evaluation 
boara set up by the agency then evaluates the A-E per- 
formance data and statements of qualifications already on 
file, as well as those submitteu in response to the spe- 
cific project. Discussions then must be held with "no 
less tndn three firms reyardiny anticipated concepts and 
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t h e  r e l a t i v e  u t i l i t y  of a l t e r n a t i v e  m e t h o d s  of a p p r o a c h "  
for  p r o v i d i n g  t h e  s e r v i c e s  r e q u e s t e d .  T h e  b o a r d  t h e n  
p r e p a r e s  a r e p o r t  f o r  t h e  s e l e c t i o n  o f f i c i a l ,  r a n k i n g  i n  
o rde r  o f  p r e f e r e n c e  n o  f e w e r  t h a n  t h e  t h r e e  f i r m s  c o n -  
s i d e r e d  most q u a l i f i e d .  T h e  s e l e c t i o n  o f f i c i a l  makes  t h e  
f i n a l  choice  of t h e  t h r e e  most q u a l i f i e d  f i r m s  a n d  nego-  
t i a t i o n s  a r e  c o n d u c t e d  w i t h  t h e  h i g h e s t  r a n k i n g  f i r m ,  I f  
t h e  c o n t r a c t i n g  o f f i c e r  is u n a b l e  t o  reach a g r e e m e n t  w i t h  
t h a t  f i r m  o n  a f a i r  a n d  e q u i t a b l e  p r i c e ,  n e g o t i a t i o n s  a re  
t e r m i n a t e d  a n d  t h e  s e c o n d - r a n k e d  f i r m  is i n v i t e d  t o  
s u b m i t  i t s  p r o p o s e d  f e e .  

RFP No. DACA63-84-R-0107 was a n n o u n c e d  i n  t h e  
Commerce B u s i n e s s  Dai ly  ( C B D )  o n  October 9 ,  1984. On 
December 2 7 ,  t h e  protester  was i n f o r m e d  t h a t  i t  was 
s e l e c t e d  a s  t h e  m o s t  q u a l i f i e d  f i r m  f o r  t h e  project .  T h e  
a g e n c y ' s  e v a l u a t i o n  w a s  b a s e d  o n  i n f o r m a t i o n  i n  t h e  s t a n -  
d a r d  f o r m s  ( S F )  254  a n d  2551 /  s u b m i t t e d  by  t h e  p r o t e s t e r  
r e g a r d i n g  t h e  e x p e r i e n c e  a n d  s i z e  of t h e  f i r m  a n d  i ts  
c a p a c i t y  t o  a c c o m p l i s h  t h e  w o r k  i n  t h e  s p e c i f i e d  t i m e .  A 
p r e d e s i g n  c o n f e r e n c e  was h e l d  o n  J a n u a r y  2 4 ,  1985,  a n d  t h e  
p r o t e s t e r  s u b m i t t e d  i ts  p r o p o s a l  on F e b r u a r y  15. 

On F e b r u a r y  18,  t h e  a g e n c y  p ro j ec t  m a n a g e r  r e c e i v e d  
i n f o r m a t i o n  f r o m  a n o t h e r  b r a n c h  i n  t h e  a g e n c y  i n d i c a t i n g  
t h a t  t h e  p r o t e s t e r  d i d  n o t  h a v e  s e v e n  e m p l o y e e s  as shown 
o n  t h e  S F  2 5 5  s u b m i t t e d  i n  r e s p o n s e  t o  t h e  RFP. I n  a 
t e l e p h o n e  c o n v e r s a t i o n  w i t h  t h e  p ro j ec t  m a n a g e r  o n  
F e b r u a r y  2 1 ,  t h e  p r o t e s t e r  c o n f i r m e d  t h a t  h i s  f i r m  h a d  
t h r e e  t e c h n i c a l  employees, h i m s e l f ,  a d r a f t s m a n  a n d  a 
j u n i o r  a r c h i t e c t .  D u r i n g  a v i s i t  t o  t h e  p r o t e s t e r ' s  
o f f i c e  o n  F e b r u a r y  2 2 ,  t h e  a g e n c y ' s  f i e l d  p r o j e c t  m a n a g e r  
n o t e d  t h a t  t h e r e  were o n l y  two t e c h n i c a l  e m p l o y e e s  
p r e s e n t ,  t h e  p r o t e s t e r  a n d  a d r a f t s m a n ,  a n d  t h a t  t h e  
p ro tes te r  h a d  s t a t e d  t h a t  h e  p l a n n e d  t o  h i r e  t w o  more 
a r c h i t e c t s  t o  work  o n  t h e  a g e n c y ' s  p r o j e c t  a t  Bergstrom 
A i r  F o r c e  Base. 

I/ SF 254 is t h e  s t a t e m e n t  of q u a l i f i c a t i o n s  s u b m i t t e d  
a n n u a l l y  by f i r m s  w i s h i n g  t o  be c o n s i d e r e d  f o r  A-E 
c o n t r a c t s .  Among o t h e r  t h i n g s ,  i t  r e q u i r e s  e a c h  f i r m  t o  
i n d i c a t e  i ts  t o t a l  number  of e m p l o y e e s  by  d i s c i p l i n e .  
SF 2 5 5 ,  a s u p p l e m e n t  to  SF 2 5 4 ,  l i s ts  a f i r m ' s  a d d i t i o n a l  
q u a l i f i c a t i o n s  w i t h  respect  t o  t h e  s p e c i f i c  p r o j e c t .  I t  
r e q u i r e s  t h e  f i r m  t o  l i s t  by d i s c i p l i n e  t h e  number  o f  
p e r s o n n e l  p r e s e n t l y  e m p l o y e d .  
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Based o n  t h i s  i n f o r m a t i o n ,  t h e  a g e n c y  d e c i d e d  t h a t  
t h e  SF 255 d i d  n o t  a c c u r a t e l y  r e f l e c t  t h e  c u r r e n t  coin- 
p o s i t i o n  of t h e  p r o t e s t g r ' s  firm. I n  v i e w  of t h e  a c t u a l  
p e r s o n n e l  c a p a c i t y  O E  t h e  f i r m ,  t h e  a g e n c y  d e t s r m i n e d  t h a t  
t h e  p c o t t s t e c  ,4535 not  t h e    no st q u a l i f i e d  oEEsror and  
t e r m i n a t e d  n e g o t i a t i o n s  w i t h  t h e  E i r m .  

T h e  s e c o n d  s o l i c i t a t i o n ,  RFP N o .  -0r)32, adas annoiinc-.d 
i n  t h e  C R D  on November  1 6 ,  1 9 8 4 .  T h e  a g e n c y  d e t e r m i n e d  

, t h a t  t h e  p r o t e s t e r  was o n e  of t h e  t h ree  h i g h e s t  r a n k i n g  
offerors a n d ,  by  l e t t e r  d a t e d  December 3 1 ,  n o t i f i e d  t h e  
p ro tes te r  t h a t  h e  w o u l d  r e c e i v e  o n e  of t h e  t h ree  
i n d e E i n i t e  d e l i v e r y  c o n t r a c t s  t o  be a w a r d e d  u n d e r  t h e  RFP. 

T h e  SF 255 s u b m i t t e d  by t h e  protester  on November 23 
i n d i c a t e d  a t o t a l  o f  1 3  e m p l o y e e s  i n  t h e  f i r m .  D u r i n g  a 
v i s i t  t o  t h e  E i r m  on J a n u a r y  1 1 ,  1985, h o w e v e r ,  t h e  p r o j -  
e c t  m a n a g e r  f o u n d  a t o t a l  of o n l y  t h ree  t e c h n i c a l  p e r s o n -  
n e l - - t h e  p ro t e s t e r ,  a d r a f t s m a n ,  a n d  a j u n i o r  a r c h i t e c t .  
Rased o n  t h e  a c t u a l  p e r s o n n e l  c a p a c i t y  of t h e  f i r m ,  t h e  
a g e n c y  d e c i d e d  t h a t  t h e  p ro t e s t e r  was n o t  among t h e  t h ree  
most q u a l i f i e d  f i r m s  f o r  t h e  p ro j ec t  a n d  t e r m i n a . t e d  
n e g o t i a t i o n s  w i t h  t h e  E i r m .  

T h e  B r o o k s  A c t  s p e c i f i c a l l y  2 r o v i d e s  f o r  t e r m i n a t i o n  
of n e g o t i a t i o n s  w i t h  t h e  aost  q u a l i E i e d  f i r m  i E  t h e  con-  
t r a c t i n g  a g e n c y  a n d  t h e  f i r m  a r e  u n a b l e  to  reach a n  agree- 
men t  o n  p r ice .  - See 40  U . S . C .  5 4 4 ( b ) ,  FIere, i n  
c o m p a r i s o n ,  t h e  a g e n c y  d i s c u s s e d  d u r i n g  n e g o t i a t i o n s  t h a t  
i t s  o r i g i n a l  a s s e s s m e n t  of t h e  p ro t e s t e r ' s  q u a l i f i c a t i o n s  
was based  o n  i n a c c u r a t e  i n f o r m t i o n .  I t  t h e n  d e c i d e d  t h a t  
n e g o t i a t i o n s  w i t h  t h e  p ro t e s t e r  were n o  l o n g e r  a p p r o -  
p r i a t e .  T h e  p ro tes te r  m a i n t a i n s  t h a t  t h e  a g e n c y ' s  deci-  
s i o n  t o  t e r m i n a t e  n e g o t i a t i o n s  u n d e r  b o t h  RFPs c o n s t i t u t e d  
a d e t e r m i n a t i o n  t h a t  t h e  protester  was n o t  a responsible  
o f f e r o r ;  s i n c e  t h e  f i r m  is  a small  b u s i n e s s ,  t h e  p r o t e s t e r  
a r g u e s ,  t h e  a g e n c y  was r e q u i r e d  to f o r w a r d  i t s  d e t e r m i n a -  
t i o n  t o  t h e  SBA €or a f i n a l  d e c i s i o n  o n  t h e  p r o t e s t e r ' s  
r e s p o n s i b i l i t y  u n d e r  t h e  COC p r o c e d u r e s .  We d i s a g r e e .  

T h e r e  is  no i n d i c a t i o n  i n  t h e  s t a t u t e  w h i c h  
p re sc r ibes  t h e  p r o c e d u r e s  €or a c q u i r i n g  A-E s e r v i c e s  o r  
i t s  l e g i s l a t i v e  h i s t o r y  t h a t  t h e  r a n k i n g  o f  s m a l l  b u s i n e s s  
f i r m s  c o m p e t i n g  €or  a n  A-E p r o c u r e m e n t  was i n t e n d e d  t o  be 
r e f e r r e d  to t h e  SRA. See 40  U.S .C .  5 4 1 - 5 4 4 ;  S. Rep. 
N o .  1 2 1 9 ,  9 2 n d  C o n g , ,  2d Sess. ( 1 9 7 2 ) .  To  t h e  c o n t r a r y ,  
1~ in3ec  :"le s t a t u t o r y  schelne i t  is t h e  c o n t c a c t i n g  agency 
w h i c h  i s  a u t h o r i z e d  t o  c o m p a r e  t h e  r e l a t i v e  merits  o f  t h e  

- 
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participdting A-E, tirms in tne context of the particular 
services requirea oy the agency. Further, unlike a 
r e s p o r i s i s i i ~ t y  d e t o r r n L n a t i o n ,  which concerns whetner a 
o i d d e r  / , ,AS trie 1 4 ~ ~ I i i i n u r n  capability to perform as required, 
criz d y d i i c ~  ' 3 evaluation in an A-L procurement focuses o n  
edcn o f i e r o r ' s  c3pcioility and qualifications relative to 
tile o t n e r  ~i~Lzror~. In an analogous context, we have hela 
that it is appropriate in negotidted procurements to use 
rzs~onsibiiity-relatea factors in making relative dssess- 
i n e n t s  of tne nlerits of competing proposals; if a small 
business is founsl deficient in such situations, CUC pro- 
cedures do not apply. Electrospace Systems, InC. , 56 
Coinp. Gen. 415, 425 ( 1 9 7 9 ) ,  79-1 CPD y 2b4;  Anderson 
Engineering and Testing Co. B-208b32, Jan. 3 1 ,  1983,  83-1 
CPL, 11 Y 4 .  

ke conclude that the agency was not reyuireci to 
submit its decision to terminate negotiations with the 
protester to the S8A for a responsibility determination. 

The protests are denied. 

' 3 . L  C L  
Van Cleve 

General Counsel 




